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Hoveaber 9, 1993

QUlDlTIM L. BRUN
3 Water. Park Drive, #231
San Mateo, CA 9.403-114.

415-349-7100

'['_....- ............._-_..•.. ,_.,........:;'

~ ORIGINAL I
_ .,__l •. _~ ~ ,;.~.".~ " ••, ~.".

RECEIVED

IfOVl1 01993
FEDERAl. ca.UUHICATIONS COMMISSION

OFFICE OF lliE SECRETARY

Ofrlce of the secre1:ary
Federal C~1catlonaCo.-iaalon
t919 K Street, N.W.
Wa.bington, o. C.

Dear Sir:

Encl08e4 are niDe cop1_ of our oo-.nt. re.pectlnq DOCket Mo. 93
253, Impl_entation of Seotion 309 (j) of the cOIDIIUnicatiol1ll Act
Co.petitive Bidding, for 4iatriwtion to the FCC atatt and
c~i••ioner. a. provided 1n Paragraph 171 "Or the lIot1e. ot
Propo.ed Rule makinq r.l....ct Oetober 12, 1913.

No. of Copies rec'd~
list ABCDE ~\
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DOCKET FILE COpy ORIGINAL
RECEIVED

.JIW l1 01993
FEDERAlOO'MUt«:ATIONSCOMM~

OFfICE Of 1l'IESECRETARY

Before the
Peeler.l Comaunicat:ions Co_i••ion

WaahinCJt:on, D.C.

Xn the Matter of )
rapl..entation of Section 309(j» PP Docket No: 93-253 I
of the cOJIIIlUnicationa Act )
competitive Bidding )

COMIIINTS

I .. subw.it.ting comaent.. to the propo.. auction rule. aa a a..ll
busines. peraon who baa been directly involved a. • founder and
principal in both priv.~ely and publicly bald coapanie. which have
built. and operated over thirty cellular Telephone licen_ over 1:he
paat tive years. My C01IJMnta are as follows,

Auction De.ign

The single _oet ilIportant element in auction d..ign should })a
simplicity. COIIPlicat.ed auction rul.. will only teed .u.picion on
the part. ot t.be p\1l)lic that the rul.. have been rigqe4 to benefit
one intere.t group or another. The .1apl~ pr0ce4ure i. therefore
the baat.

Oral ~144iDgt a. noted in paragraph 37 ("#37"), i. 11kely to be
perceived a. fair becau.e the proc... i. open, and any elifible
qualified bidder who i. willing to pay enough can be a••ured of
Winning' •

• 1eoUOIUo »1Utag (13'), while perhaps appropriate for a\lCt.ionifti
Treasury Hcur1ti.. 'to major financial inat1tut1onll who auJmii:
mUltiple bi4. on a weakly baaia, plac... great bur~.n on ...11
busin..... who ..y not have aace.. to the intra.tructure required
for electronic bidding, and who only wish to bid on a handful of
markettl in one auc::1:1on ••••10n dealing' with IlU'ket. in the .tate in
wblch t.hey 40 bWline••J. It 1s not an "open" proc.•••

• ea184 ~i44iD1 foe 110..... •• part ot a gro., aDd .~.1 .148 t~
tb. oo.,o...~ ,.~~. ('47 , '48) danie. the ...11 bu.in••• bidder
the opportunit.y to pay enough tor tha Jaarket that he want. t.o build
and operate. If a ajor player want. to bUy allot the aarket.
comprising a market cluat.er, 'that player .boulcf have to coapete on
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• market by market. basis for each coaponant ot the cluat.er. Tb.t.
.s.ur•• tha~ each aarket. will go to 1:ha party ~t. valu.s it th.
lIoat (134 , #41), and maxi.i••• the return to the trea.ury •

...11 _.lD... _U. ot _11 ~u~s ,roYl4e aeni._ W ~
publio SOOMZ' UIaD 110 _jo~ pla.,e~a wM on Dotll tile laq'e .u-keta
ud t1Ie 1n1Z'Z'0u4i.ag _11.... The large market gets built. firat,
beC&ua8 it. i. more profit.able. Su11, low population density
..rkets get built only after ~e larg8, high population density
.arltet is built out. In effect, ...11 market. are warahouMd by
big playera until they get around to building tha•

...led blla wbeZe tbe oo.at••10D ....o~. ~ ... ~1".~. (Ie" i.
a departure troll open bidding, and ~erefore uncSezoa1ne. public
contidence in the proe.... It incr..... the po••ibilit.y of bidder
collusion: the pos.ibility of collwdon inorea••••• the nUJaber of
bidders qats ...ller. rinally, what. are the urket. whieb are
g'oinq to have very tew bidders? As urket ai.8 declin•• , lIOZ'e
....11 busine•• bidders vill bid. If anyt:hing, ...11 markete will
attraot aore bidders, not fewer.

'.ClU-oe of al44i1l9(#51-153, #12!5). In the cellular inclu.try,
revicma are O1'.'9aniaed around the _jar urket.. PeS i. likely ~o be
the ..... AWZ'89a1:ion of mUltiple revioM cioe. not iaprove aervioe
~o ~he publicI it just reduc.. competition ~ .akin9 biV player.
in~o really big players.

The ba.t ))alance at a99l"ec)aticm and revenue to tb. tr.a.ury would
appear to be offering the r8CJions 1n or4er of papulation, each
market w.ithtn the region in ord.r of population, and each .peetrua
block in ctescencling order of 81.8 wit:hin each market. Thi. penait.
those Who want. to &;;r89ate within a region to doo .0 in one auction.e..ion.

811mltaDeou....led IJi••bV C#55) cr••t •• probl_ ))eoau•• of t:he
proble.. of overall c.iliD~ and baving to permit bictclera to
withc:lraw bids. It ...led bid. undersin. pul:>lic confianc. in the
proces., aimultaneou••••led bidding just make. it wor•••

• taul~aeou•••o8BdlDg ~14 .1eo~oai.o &uot10•• (ISe, ez) ••auae.
that the major players are to be the .01. beneficiary ot 'the
auction proc.... It •••umes that there will be no open auction.
It c1d18cr1m1natesaqa1n8t l11li&11 b1mln.... Tbe cr.ation of .uob •
•yst_ would taka more time than the CODia.ion has tor this
proceeding. X••p 1t .apl•.

CGIIbiBa~ioDal ~:I."1a9 (I!57-#62, 1120, #123) create•• very ooaplex
alternative to open J)i4c:1ing which will not attect a991'8CJation but
i. likely to reduce revenue to the trea.ury.

:If II major player wan1:.. 1:0 purcba•• all or the aarket.a in a r-vion,
it can do 80 one urkat at a t1JDe in open bidd1nq. A ...lad bid
tor all of the markets in a region forces such a bidder to buy
market. which it. might. otherwi•• not purcha.e, but for which 1t 1.
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forcecl to bid to ••et expected ...led blu trOll other _jar
playere.

As a pract.ioal _ttez:, th... ..ller urket. would be unavailable
to a..ll wain... 1>1dclezo. tor whOJll th••• urketa would be ju.t the
right alze tor their r_ouroe.. The hi.tory of cellular build out
indicate. that the big operator will J:N114 the _11er urket. la.t
while it tUlly clevelop. it'. larg. urket., .priving the _11
ark.et cONlumer of .ervice until the day before licanM expiration.

Combinational bidclinq would reduo. proeeacla to the trea.ury,
becau•• it .ak•• it impo••ible for ~e trea.ury to receive ~e
highest price from those bidders that value each individual market
the moat.

a "I'1Dal ud H.t" off. (160) is vor.e .till troa the point of
view of the _.11 busin... bideSer. Re ..y loae the -.rk.t for
which he has ottered the highe.t bid, not beoau.. a ..jor player
particularly want. that market, but becau.. the major player i.
willing to rai.e his hid tor the ..jor aarket in the r.,ion for
which 1t .ublLittec1 the in!ti.l ••alecl bid. Th1s run. 41reotly
counter to the principal of di••eatnatinq licen.e. ..ong a wide
var1e~y of applicants, inclUding ...11 bu.in.a. (#11).

Ltalta~loa• ., bidd~. oa V1DAlDQw aDI ..,eD41t~e. (#63-65) 1. a
complication ari.inC) frail peraittin; simultaneou. ..aled bid
auctionlt. Open b1d4in9 keep. it .iIlP1e•

• iDia~ ai4 .etDi.....~. (#66-#67) plac.. tha oaDmi••ion in the
position of deteraining' value in • pr0CH4in9 spacit1cally da.iqne4
for value to be determine'll ~y the auction proc.... 'ailure of
bidders to meet a prec1etwaiMcS value simply dalay••ervice to the
public until such time a. the C~i••ion has reduced the aini.ua
bid to the point Where it reflec1:. true urket value.

%n.tal1aeat ,.,...t. (#69 , #79) tor qual1tylnq entitl.. 1. th_
e••i.st tOrD ot alternative payment mathocl to aclaini.ter. Par a
••ven year lic;enae, an appropriate tOBula would be a down payaent
ot 1/7 the wiMin(J bid and six ad4itional aqual paymentll with
interest at prime plus one percent on the unpaid balanoe.

A ca.blaatioD of ia1tial ,.,.ent plus royalti.. (#70) would be an
leseal formula becau.. payment ot, ••1", a ,. of cp:'oaa reVeftU8
royalty would preci.ely ma1:ch P8Y1lenta to market revenu... There
1. a stronq pUblic pOlicy appeal tor the trea.ury to receive an
ongoing revenue atre.. fraa the operation ot .pectruJa that is •
national ••••t.

Hoat operator. hold each market lice•• in a ••parate auba14iary,
and auditing i ••imply a matt.er ot lookin9 at the appropriate tax
return to detera1ne gro•• customer revenue. The complexity lie.
not in the adainiBtration but in the bidding.

A royalty approaoh ia appropriate only if all bicldera tor a
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partioular lic.nlle WKe "royalty" bi4dera. Then the bidding
oOllpetition would be 'the a.ouni: o~ 'the initial papent. It 'the
final ru1.. provide for specific .pectrua ••t ••14u tor qualified
applioant., then royalties would provide maximum opportunity for
qualitiecl entiti.. by racluoin9 the ClO.t. of entry and the beat cl.al
pos.ible tor ~e treasury.

Defaul' (171) should not place th. Cam-i••lon in the po.ition ot
DecOllinq a bill 001lector• It Roulel be autfieient tor the Dount
unpaid, with inter.st accruin9, to be a lien on the lioenae, to be
paid when the licena. i. either renewed or tran.t.rred.

The Il:l.VUIJ11:L\y =1t.uia (#77) .hould be for the purpo... of
••t&1Jllahing a max1Jlwl, a.9. not JaOre than a net worth of $6.0
million and .arning. ot not aora than $2.0 .illion, .0 that larq.
operator. will be excluded froa the qualityin, 01••••

Minimum financial requirement. ahould be cleterainecl on ••wvice by
••rvice basis. And, even then, account ••t be taken of the fact
that a compact market ot 100,000 popUlation _y be capabl. ot being'
served by one cell, and requir. a relatively ....11 inveataent,
compareel to a Jlarketwlth millions coverinq a large geographio
area.

~ax o.~itic.t.. (#80) shOuld not be u.ed ror tho•••el11ng the1r
licanall. Tbe tl.. qualifying antitie. n••d help i. at the
beginning of their aetivi~1e.t not at the end. What the ...11
busin... applicant n..ds ia In.tall.ent payment. and royalty typa
of •••i.tanc. at the beginning.

However I tax certificate. would. be invaluable in encouraCjJinCjJ
lioen.. exohanqe. &monq lic.n.... Wbo wish to rationali.a their
portfolios in r ••pon.e to a ohanging marketplace. The Ca.aiaaion
.houl4 e.tablish prooed.ure. for the i ..uance of tax certiticat.. in
the ca.e ot exaban9. of like kind lican-e••

VDju.' AZ'lobUD' fna auo,1_ (#13-#88) has bean an i.sue in the
cellular lott.rie. becau.. of the Co..i ••lon'. rul.. Whlch
peraitted the aale of a construction penit or licenae without
takin; any steps to build or oparate the aarket. Rather than
involve the Commi••ion in the quagaire of CSetanainincJ arket value,
the better approach ia to prohibit transters tor a thr.. year
period after the award ot a liean... In thea. cirCUMtanca.,
forbidden transfers would <:au.. the license to cancel automatically
C'SI).

Where there are lIult:iple licen.e. in a market t part:iC\\larly in the
case of PCS, the tear of ••rvic. not bIIin9 provided to the pul)lic
(#84) i. unfounded, because the service will be provided be the
campetitor.. The handful ot ca... in which this would be an i ••ue
cIo.. not warrant 'the C01DDli••ion stappinq into the valuat:ion
quapire ..

UDjU.' .~1cbaeDt t~oa lot:terie. (#89) involve. the commi••ion in
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valuation que.tion. much .ore cowplicated than in th. ca.. of
auctiona. At l ...t. in auot.ion., thu. vill be a racord of pric..
paiel tor ot::her speotnaDtn the __ arket. Rone at tIli. data will
be available in the ca.. of lot.teri_. The coal..ion vill be able
t.o apl.ant the intent of COngre•• ju.t aa etrectivaly with a
three y.ar transt.. restriction without lIteppiD9 into the valuaticn
quaqaire.

The commission hae already enacted »~fo~oa ~eeatr..eat. (#90)
for .oat service.. They appear to work r ...ona1)ly well. The
existing fraa.work ahould ba maintained.

COllasloD <#93) i••oat lik.ly amon9 the largoe.ot finul. There i.
already a .uspicion amcllq the 9ttftC"al publio that th•• lUV. riras
will div-id.. up the OOW1Uy by intoraal atreeaent. and ~id tor ..jor
markllta accorainqly. At the _.e tiM, colluaion i ....y to allege
and. hard to prove. OVerall, it 1. ano1:her quapir. that th.
eoui••ion should avoid. Hoat .ffective vould. be to obtain a
commitment tram the Justice Oepart8ent that it will establi.h a
task torce to monitor the auotion results and pro.ecu~e violator.
under axi8tlng law.

appl1oatioft ,rooe••lq J:eqaiJ:_n~. (1"-#101, #128) nIIecl not
change from pre.ant procedures. A abort fora to 4eteraine leqal
qual1fication. t.o be reviewea prior to the auction alr..dy exist.
for .ervic.. sueb a8 cellular and IVDS. A long' tora, the
application currently in u••, should be sul:nD1tte<t pr10r to the
auction, but. reviewed only after the applicant. i. a Bucces.ful
bidder. Thi. will a••ure that only Berious bidders apply, and
reduce the pre-auction proca••inq t1.. required ~y the Cc.mis.1on.
Short fora applications should be .ubject to the latter parfect
standard, and long form applications subject to the standard.
already in place for each aervice.

In determining- d.po.i~. aad o~1ael' 1'.....1.1'_". toS' -~uia9 bi4s
(#102-#109, '126) the C~sslon'. 90al .hould be 81aplicit.y. Any
process which requir.s a .eparate deposit amount tor each .egment
of spectrum for each JNrlc:et creates a paperwork logjam and. multiple
opportuniti•• tor error.

The most 8trai~t forward approach i. to require all bidders to
deliver a cashier. check for a miniaua of $100,000 to the auction
for entry 'to the area r •••rve tor bidclers to open biB auc:t:ion
account. At the close of each bldc11n; ._1on tor uob 11cen••, it
the amount in the winners account: i. not: auttic1ent to COVE 20' of
the winninv bid, than t.he winner male•• an additional d.poait. It
the winning ~iCSdar tail. to cover the amount requ1recl, the lieen••
ia immediately re-.uction.d~

The winner haa thirty day. atter the clos. ot the auction to pay
the remaining 80t. "allure to do .c acta a. • tozoteit of the
deposit. The .econd higheat bidder 1. given the opportunity to
puroha.. the urket at the winning bid price. xt the aecond
high.at bidder fails to purchase at the winning bid. price, the
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license is sCheduled for re-auction in thirty 4ays.

Tbis proce4ure has the virtue of .1:ap11cit.y. The rul.. are ...ily
under.~oocI. '!!Ie uxiaum delay in tho_ ca_. where 'the 80t i. n~
paid i ••ixty days.

In ~he .ven~ that a wi_lag Jd.Uu 1s fo'" U .,. 1..1iviJtle,
1UUIU11fi•• O~ uuJt1. to ,., .lIe r_1ning 80t (#113), the 1IU1aIt
ahould be re-a\lc~ioned .a incUoat:ed above. The arleet. lIhould be
open tor blclc11nfJ by all applicant. who were eligible tor ~. tint
auction, whether or not they actually participated. Tbe
C01Ul1••ion·. objective i. to have •• many qual1f.ied biel4ar. a.
po••ible at each .uction ....ion.

Specific Service.

POI aD4 "aigaate4 eDti~i.. (#121). It the c~i••ion ia 90in9 to
eet asiele two apectrum blocks for 4algna~ecS ent.i~i.., then the u••
of royalty papent.. aa the exclueiv...thad of payment would be
appropriate tor the r.asona previou.ly .et forth. It the
COUli••ion doe. not approve royalty payaent:., then inst:allMn't
payments would be appropriate.

W~n b1dcUll9 for non .et ..1ele .peatrwa, a-ignate4 en1:.1tie••boulcl
be able to make payment. us1nq th. inatallaent payaent.. Thi. ia
particularly iaportant in encouraqin9 a.all wain... to provicl.
aervice in ."ller market. Where the major operator. would
otherwi.e be WU'ehous1nq apectnDII while they bull4 the _jor
market••

Con.ort!. should be accorded de.ignated entity .tatu. only wJ1en a
majority of the ownerahip and control ia in the hands ot deslqnate4
entities.

~c. -.zrow.b&.. (#122) licene.a ahould be open to all applicant.,
and 4e.ignat.e4 ent11:.i.. ahoulCS be ent.1tlecl to u.. inatallaent
paymenta.

IfJae 4.teza1aatioD tJaat JVJ>8 .lan14 __ .u~.ot to a"nio. 1'\11••
aMd. to ". ~.ao..i4.~e4 (#143). Sine. IVDS waa authorlae4, the
indUStry has bequn to move in a differ.nt direction froa that
originally contemplated. The buaine.. plans of a nuaber ot IVD8
service provider. contemplate -tr.e" aeee•• to the IVDS ayet•• tor
any customer who owns an appropriate box. There would be no
eharqa to the customer tor connection to the .yet_ or tor ay.t_
tia. u••d.

Th. co.t. woule! be paid by the vendor. ot 9ooc1a anc1 ••rviel"
offereel to cu.to.er. via IVDS. In thi. rupeet, IVDS looks ncb
aor. like .broadeaat televiaion, which ia paid tor J;,y 'the vendora
of 9004. and ••rvice., than l1ke, for ex..,ple, cellular telepbone
.ervic. , where the cuat.o••r pay. for connection ti•••

Becau.e no IVDS .ystem. are yet in ••rvlee, the davre. to which
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thi. trend in the IVDS inc1uatry becoau the pri..Z'Y operational
reali~y i. a. ye~ unknown. If, in tact, rvD8 i. offered a. a no
connac~ion chuve and no ti.e charve .ervice, than the Ca.at••lon
1. undat.ed under the rule. e.tabli.ha4 :try CQIl9r8.. t.o avU"Cl IVDS
apectrlDl by lott.ery and not by auction. Thia c~t:at.or reque.ts
reply co_ntatroa proal**ive IVD8 ••rvlc. provider. on th.ir
proposed operat.ional plan., 80 that the ca.mi••ion can have the
fac~. available upon Which t.o ba.. . conclu.ion on the priaary u••
of the IVDS apectrwa.

IVDI ,Z'efe&-eaee. (1144), where there ue only t.wo licen... per
market, are 1Iora difficult. than PCS WIler. there are aultiple
lioen... p.r aarket.. The applicat.ions tileCS tor the first nine
aarket.a, at. $1.,400 per applicat.ion, 1n4icate1:hat. there ia stronq
intereat from ...11 busine•• applicant... With. relatively low
entry 008t (oompared to PeS), IVDS i. a nat.ural for l1li&11 busin....

In view of the foregoing, in the evant that. IVDS 1& awarded by
auc:t:ion, the c01IIL1••ion lIhould ••t ••i4. one of the t.wo available
licensee in .ach aark.t tor qualified entity applicants, anei 8uch
applicant. lIhould, at a lIliniaUlll, be penUtted the install-.nt
llethocl of payment.

If the CODi__ion re.llywant. to encourage qualified entity
participation in IVDS, it should adopt. the down .ayaent plus 5t
royalty method ot paYJIant previously disc::u••a4. All bidcUD9 tor
one licens8 in .ach .arket would be for the ..aunt ot the down
payment. This approach give. aaxiawa opport:uni:ty tor: qualifiecl
entities to participat. in IVDS.

TOTAL P.09


